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INTRODUCTION

Defendant-Appellant Raytrell Fitzgerald is charged
with possession of a firearm contrary to a harassment
injunction. He suffers from schizoaffective disorder and is not
competent to stand trial. At a hearing at which a psychologist
who had examined Fitzgerald and submitted an examiner’s
report testified, the circuit court signed and filed an order
ordéring that Fitzgerald be involuntarily medicated to restore
him to competency to stand trial.

Fitzgerald does not want to be involuntarily medicated
but none of his appellate issues have merit. First, he argues
that the procedural statute that provides the structure
through which the State may obtain an involuntary
medication order is unconstitutional on its face. As the State
will show, it is not. Second, he argues that the circuit court’s
order and the State’s evidence did not meet the constitutional
standard enunciated by the United States Supreme Court in
Sell v. United States, 539 U.S. 166 (2003). As the State will
show, they did. Third, he argues that his procedural due
process rights were violated because he did not have the
opportunity to counter evidence about his alleged
dangerousness. As the State will show, Fitzgerald did not
preserve that issue, and it doesn’t matter anyhow because the
involuntary medication order did not rely on his alleged
dangerousness.

The State asks this Court to reject Fitzgerald’s
arguments and affirm the involuntary medication order.

ISSUES PRESENTED

1. Is Wis. Stat. § 971.14 unconstitutional on its face
because, as Fitzgerald alleges, it fails to comport with Sell v.
United States, 539 U.S. 166 (2003)?

This question was not presented to the circuit court.



This Court should conclude that the statute is facially
constitutional.

2. Does the involuntary medication order comport
with Sell or does it not comport with Sell and therefore violate
Fitzgerald’s substantive due process rights?

The circuit court found that the order comported with
Sell and does not violate Fitzgerald’s due process rights.

This Court should affirm the circuit court’s order.

3. Were Fitzgerald’s procedural due process rights
violated because he did not have the opportunity to counter
evidence about his alleged dangerousness?

This question was not presented to the circuit court.

This Court should not address this issue because
Fitzgerald did not preserve it for review and because the
involuntary medication order did not mention anything about
Fitzgerald’s dangerousness.

4. If this Court finds that the involuntary
medication order is inadequate for any of the reasons
Fitzgerald asserts, what is the correct remedy?

The correct remedy is remand for further proceedings.

5. Was the circuit court’s statement that Fitzgerald
is entitled to 45 days of sentence credit erroneous?

This issue is not ripe for review because the calculation
of sentence credit does not become final after an offender has
been convicted and sentenced.

STATEMENT ON ORAL ARGUMENT AND
PUBLICATION

Oral argument is unnecessary because the briefs fully
address the issues presented.

Publication is requested because the question of
Wis. Stat. § 971.14’s facial constitutionality has been raised
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several times recently by defendants. Additionally, the circuit
courts’ analysis of whether incompetent individuals should be
medicated involuntarily has arisen in several recent cases.
Both the State and incompetent individuals would benefit
from a published opinion affirming the statute’s
constitutionality.

STATEMENT OF THE CASE

The Milwaukee County Circuit Court issued a
harassment injunction! against Fitzgerald on April 8, 2016.
(R. 1:5.) The court found “clear and convincing evidence that
the respondent may use a firearm to cause physical harm to
another or to endanger public safety.” (R. 1:4.) Pursuant to
the injunction, Fitzgerald was ordered to surrender any
firearms he owned or possessed. (R. 1:4, 10-11.) In a
Respondent’s Statement of Possession of Firearms form,
Fitzgerald informed the court that he had not owned or
possessed any firearms for the previous six months. (R. 1:9.)

On October 1, 2016, Fitzgerald was found in possession
of a .40 caliber semi-automatic handgun. (R. 1:1.) In an
Information filed on October 13, Fitzgerald was charged with
one count of possession of a firearm contrary to a harassment
injunction in violation of Wis. Stat. § 941.29(1m)(g), a Class G
felony.2 (R. 3.)

The court found probable cause and bound Fitzgerald
over for trial. (R. 35:10.) On October 30, 2017, defense counsel

1 The petitioner was Harbor Freight Tools, Fitzgerald’s
former employer. (R. 1:3—4.)

2 The Information noted that the injunction had been
ordered pursuant to Wis. Stat. §§ 813.123(5m) and 813.125(4m),
both of which require “clear and convincing evidence presented at
the hearing on the issuance of the injunction, that the respondent
may use a firearm to cause physical harm to another or to endanger
public safety.”



formally questioned whether Fitzgerald “is able to assist in
his defense and understands all of the principles in this
matter.” (R. 37:2.) That day, the court signed and filed an
Order for Competency Examination by Department of Health
Services. (R. 9.)

Pursuant to the order, Deborah L. Collins, Psy. D., filed
an examiner’s report pursuant to Wis. Stat. § 971.14(3).
(R. 11.) She reported that Fitzgerald had a long-term
documented history of mental illness, “conceptualized here as
. . . Schizoaffective disorder.” (R. 11:5.) At the time of this
evaluation, Fitzgerald was prescribed the antipsychotic agent
Seroquel and Cogentin (for side effects). (R. 11:3.) Fitzgerald
denied that he had any mental illness. (R. 11:2-3.) Dr. Collins
concluded to a reasonable degree of professional certainty
that Fitzgerald “presently . . . lacks[s] substantial mental
capacity to understand factually or rationally the pending
proceedings or to be of meaningful assistance in his defense.”
(R. 11:5.) She also concluded that he was “more likely than
not to become competent within the permissible timeframe if
provided with a period of psychiatric treatment.” (R. 11:5.)
Assuming Fitzgerald’s amenability to outpatient treatment,
Dr. Collins recommended a referral to “the Outpatient
Competency Restoration Program (OCRP) to determine his
possible eligibility for restoration services through that
venue.” (R. 11:5.)

On December 13, 2017, the court held a hearing on
Dr. Collins’ report. (R. 38.) After discussing the matter with
counsel and Fitzgerald, the court signed and filed a Form
CR-206 Order of Commitment for Treatment (Incompetency),
with the notation “[r]equest assessment for OCRP.” (R. 12:2.)
That Order did not include an order for involuntary
medication. (R. 12:1.)) DHS was ordered to periodically
re-examine Fitzgerald and furnish written reports to the
court every three months. (R. 12:2.)



Brooke E. Lundbohm, Psy. D., filed an OCRP
assessment letter with the court on February 9, 2018. (R. 14.)
Dr. Lundbohm expressed concern that Fitzgerald had “a
history of treatment non-compliance, including failure to take
his prescribed psychotropic medications,” and that he “may
have been in possession of a loaded firearm at the time of the
index offense.” (R. 14:2.) On the other hand, she noted that
Fitzgerald has been successfully “connected to Outreach case
management” for several years, regularly sees a psychiatrist,
reports compliance with his medication regimen, and is
motivated to comply with “OCRP rules and expectations.”
(R. 14:2) Therefore, despite her other reservations,
Dr. Lundbohm decided that Fitzgerald “is clinically
appropriate for the [OCRP] at this time and has been
admitted to the Program for remediation.” (R. 14:2.)

On March 9, within the first three months of
Fitzgerald’s commitment, Robert Rawski, M.D. submitted a
re-examination report to the court. (R. 16.) Building on much
of Dr. Collins’ original opinion, Dr. Rawski concluded that
Fitzgerald “remains not competent to stand trial and . . .
continues to lack the substantial capacity to understand the
proceedings and assist in his defense.” (R. 16:4.) He concluded
that Fitzgerald was “less disorganized in thought compared
to the description of his presentation two months ago with
Dr. Collins.” (R. 16:4.) Dr. Rawsk: believed that Fitzgerald’s
“competency to stand trial can be restored within the
statutory period of time.” (R. 16:4.) Dr. Rawski “strongly
recommend[ed] that he remain compliant with the currently
recommended psychotropic treatment [i.e., Seroquel] to keep
his mental illness from interfering with his competency any
further.” (R. 16:4.)

Less than a month later, on April 5, Dr. Lundbohm
informed the court that Fitzgerald “is no longer clinically
appropriate for participation in [OCRP] as we can no longer
make reasonable efforts to assure the safety of the defendant



or of the community.” (R. 17:1.) Since being admitted to
OCRP, Fitzgerald displayed a lack of motivation, including
missing six appointments. (R. 17:1.)

After Dr. Lundbohm’s letter, the court held a status
conference hearing on May 7. (R. 40.) Defense counsel asked
the court to give Fitzgerald another chance to comply with
OCRP rules and expectations, and the assistant district
attorney agreed “it’s worth giving it one more try.” (R. 40:4.)
The court disagreed, concluding that Fitzgerald should be
returned to the Department of Health Services for an
evaluation and placement. (R. 40:5-6, 11-12.) That day, the
court signed and filed an Order for Competency Examination
by Department of Health Services pursuant to Wis. Stat.
§ 971.14. (R. 18.) In addition to the finding of “reason to doubt
the defendant’s competency to proceed,” the court noted that
Fitzgerald is “deemed no longer clinically appropriate for

OCRP.” (R. 18:1.)

On May 23, 2018, Ana Garcia, Ph.D., a licensed
psychologist, filed an examiner’s report. She noted that
Fitzgerald was admitted to Mendota Mental Health Institute
on May 17 “for treatment and evaluation of his competence to
proceed to trial.” (R. 20:1; accord 20:3.)

After summarizing Fitzgerald’s history, Dr. Garcia
described some troubling behaviors since his admission to
Mendota. Fitzgerald has a long-term diagnosis of
schizoaffective disorder, which is treated with the
antipsychotic Seroquel and Benztropine (to treat the side
effects of Seroquel). (R. 20:3.) She reported that on May 21,
Fitzgerald was found to be “cheeking’ his medications by
pretending to take his medications but holding it in his cheek
until he was able to spit them out.” (R. 20:3.) Without “an
order to treat an injectable version of the medication could not
be forced upon him.” (R. 20:3.) While at Mendota in May,
Fitzgerald behaved inai)propriately towards staff, other
patients, and facility property. (R. 20:3.) In her interactions
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with him, Dr. Garcia found that Fitzgefald’s “thought
processes were disorganized . . . [and] . . . he frequently
appeared to be internally preoccupied.” (R. 20:4.)

Dr. Garcia set out her clinical findings, opinion, and
recommendations. She diagnosed Fitzgerald with
schizoaffective disorder. (R. 20:5.) On the trial competency
issue, her opinion was that Fitzgerald “lacks substantial
mental capacity to understand the proceedings and assist in
his own defense.” (R. 20:5.) But, if provided treatment, she
opined that he “is likely to be restored to competency within
the statutory period.” (R. 20:5.) As the basis for that opinion,
Dr. Garcia stated: “[t]reatment with antipsychotic medication
is known to be effective in treating symptoms of psychosis,
which is precluding his competence to proceed.” (R. 20:5.) On
the issue of Fitzgerald’s competency to refuse medication,
Fitzgerald “is incapable of expressing a rational
understanding of the benefits and risks of medication or
treatment. Accordingly, it is this writer’s opinion that he is
not competent to refuse medication or treatment at this time.”
(R. 20:5.) Dr. Garcia recommended that the court find
Fitzgerald incompetent to stand trial and to refuse medication
for his mental condition. (R. 20:5.)

The court held a hearing on Dr. Garcia’s report on June
18, 2018. (R. 41.) The parties did not contest Fitzgerald's
competency to stand trial, so the only issue was whether the
court should issue an involuntary medication order.
R. 41:34.)

Dr. Garcia testified. She stated that “for treating . . .
schizoaffective disorder, the primary treatment is
antipsychotic medication.” (R. 41:8.) She noted that “at this
time he is refusing his medication.” (R. 41:8; accord 41:5.) In
addition to “cheeking,” Dr. Garcia reported that, when
Fitzgerald moved from the forensic unit (where she evaluated
him) to the maximum security unit, staff found “pills that he
had obviously not taken hidden in his room.” (R. 41:6.) Since
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his move to the maximum security unit, Fitzgerald “has not
taken any psychotropic medications . . . and has expressed to
the unit psychiatrist that he does not need them.” (R. 41:6.)

Dr. Garcia stated that Fitzgerald’s record with other
providers indicates that his behavior changes when he is not
medicated. (R. 41:9.) Off his medication, Fitzgerald
“continued to exhibit indications of psychotic symptoms,
including responding to internal preoccupation, presumably
that he was hearing voices and is distracted by them. He has
expressed disorganization of his thoughts and behavior. He
has appeared paranoid, and he’s been unable to discuss his
charges in any reasonable way.” (R. 41:5.) His case manager
described Fitzgerald as “increasingly bizarre and talking to
himself’ in recent months. (R. 41:9.)

At the end of the hearing, the court ordered that
antipsychotic medication be administered to Fitzgerald
involuntarily. (R. 41:26.) The court began by finding that
there was an important governmental interest at stake
because Fitzgerald is charged with a serious felony. (R. 41:25.)
Second, the court concluded that involuntary medication will
significantly further that interest because his current refusal
to take his prescribed medicine “is not facilitating him to be
restored to competency,” which is necessary “so he can stand
trial on whether or not he is guilty of this very serious
offense.” (R. 41:25.) Finally, it concluded that the medications
Fitzgerald has been prescribed are appropriate. (R. 41:26.)

On June 18, 2018, the court signed an Amended3 Order
of Commitment. (R. 21-22, A-App. 101-03.) The court used
the form order, Form CR-206.

The court checked off the following relevant boxes:

8 Fitzgerald’s first name was misspelled on the original
order. (R. 21:1.)



THE COURT FINDS:

1.

X17.

The defendant was

X charged and a probable cause determination
was made as to the following crime(s):

Possession of a Firearm Contrary to
Harassment [Wis. Stat. § 941.29(1m)(g)]

Involuntary administration of medication

X B. The defendant is mentally ill and is
charged with at least one serious crime. The
involuntary administration of medication(s) or
treatment is

1) necessary to significantly further
Important government interests, and

2) substantially likely to render the
defendant competent to stand trial, and

3) substantially unlikely to have side
effects that undermine the fairness of
the trial by interfering significantly with
the defendant’s ability to assist counsel
in conducting a trial defense, and

4) necessary because alternative, less
intrusive treatments are unlikely to
achieve substantially the same results,
and

5) medically appropriate, that is, in the
defendant’s best medical interests in
light of the defendant’s medical
condition.

If box #3 under the findings on Page 1 is

checked, DHS is authorized to administer



medication(s) or treatment to the defendant and shall
observe appropriate medical standards in doing so.

[R. 21-22, A-App. 101-03.)
Fitzgerald appeals.

STANDARD OF REVIEW

A party may challenge the constitutionality of a statute
by bringing a facial challenge. See In Matter of Mental
Commitment of Christopher S., 2016 WI 1, § 34,
366 Wis. 2d 1, 878 N.W.2d 109. To prevail, the challenger
“must show that the law cannot be enforced ‘under any
circumstances.” Id. (quoting State v. Wood, 2010 WI 17, § 13,
323 Wis. 2d 321, 780 N.W.2d 63). And, because statutes are
presumptively constitutional,4 the challenger must prove

4 Citing Mayo v. Wis. Injured Patients & Families Comp.
Fund, 2018 WI 78, 383 Wis. 2d 1, 914 N.W.2d 678, Fitzgerald
suggests that ‘the principle of a statute’s presumptive
constitutionality is open to question. (Fitzgerald’s Br. 12-13.)
Fitzgerald’s argument is misleading. Our supreme court is not on
the verge of jettisoning this basic principle of statutory review.

In Mayo, five justices concluded that the statute under
review was constitutional and voted to reverse the court of appeals’
decision on the merits. Mayo, 2018 WI 78, {1 2, 66. Two justices
(AW. Bradley and Abrahamson) concluded that the statute is
unconstitutional and voted to affirm. Id. ] 102, 112
(A.W. Bradley, J., dissenting). '

The majority opinion stated that “we presume that the
statute is constitutional.” Mayo, 2018 WI 78, § 25, accord id.
99 26-27. The dissent did not address the issue, focusing on the
merits only. Id. Y 98-113 (A.W. Bradley, J., dissenting). In a
concurrence that wholeheartedly joined the majority opinion’s
merits reasoning, Justices R.G. Bradley and Kelly wrote separately
to explain why they believe the presumption of constitutionality
rule is wrong and should be abandoned. Id. Y 68-95
(R.G. Bradley, J., concurring).
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beyond a reasonable doubt that the statute is
unconstitutional. Id. § 33.

Federal courts reviewing Sell challenges to involuntary
medication orders have applied the following standard of
review: “We review a district court’s determinations with
respect to the first Sell factor de novo. And we review a district
court’s determinations with respect to the remaining
three Sell factors for clear error.” U.S. v. Gillenwater,
749 F.3d 1094, 1100-01 (9th Cir. 2014).

Whether a defendant is entitled to sentence credit is a

question of law that appellate courts review de novo. State v.
Johnson, 2007 WI 107, 9 27, 304 Wis. 2d 318, 735 N.W.2d 505.

From this, Fitzgerald concludes that “[olnly three justices
(Roggensack, Ziegler, Gableman) endorsed the tougher
presumption of constitutionality.” (Fitzgerald’s Br. 13.) The more
accurate characterization is that only two justices endorse
abandoning the “tougher presumption.” The two dissenters were
silent on the issue; their silence did not imply any sympathy for th
analysis of the concurrence. ‘

In fact, the dissenters declared their adherence to the
presumption of constitutionality rule the very same day Mayo was
issued. That day, the court also issued Porter v. State of Wisconsin,
et al., 2018 WI 79, 382 Wis. 2d 697, 913 N.W.2d 842. In Porter,
Justice Abrahamson (a Mayo dissenter), writing for five members
of the court, stated in no uncertain terms that the court presumes
statutory constitutionality. “This strong presumption of statutory
constitutionality ‘is the product of our recognition that the
judiciary is not positioned to make the economic, social, and
political decision that fall within the province of the legislature.”
Porter, 382 Wis. 2d 697, § 29 (citation omitted). Justices R.G.
Bradley and Kelly dissented on the merits, but opened their
opinion by reiterating their opposition to the presumption of
constitutionality. Id. 1] 52-54, 57 (R.G. Bradley, J., dissenting).
Porter makes it clear that only these two justices favor abandoning
the presumption of statutory constitutionality.
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- ARGUMENT

I. On its face, Wis. Stat. § 971.14 comports with Sell
v. United States, and is constitutional.

A. Sell v. United States.

- As a matter of due process, an individual has a
“significant” constitutionally protected “liberty” interest in
“avoiding the unwanted administration of antipsychotic
drugs.” Sell v. United States, 539 U.S. 166, 178 (2003)
(quoting Washington v. Harper, 494 U.S. 210, 221 (1990)).
Nevertheless, “the Constitution permits the Government
involuntarily to administer antipsychotic drugs to a mentally
ill defendant facing serious criminal charges in order to
render that defendant competent to stand trial, but only if the
treatment is medically appropriate, is substantially unlikely
to have side effects that may undermine the fairness of the
trial, and, taking account of less intrusive alternatives, is
necessary significantly to further important governmental
trial-related interests.” Id. at 179.

Sell set out a four-part test for determining whether an
order to involuntarily medicate a mentally ill defendant to
competency satisfies due process.

First, the court must find that “mportant governmental
interests are at stake.” 539 U.S. at 180. This step is satisfied
where the defendant has been accused of “a serious crime
against the person or a serious crime against property.”
539 U.S. at 180. “[T]he facts of the individual case” must be
considered “in evaluating the Government’s interest in
prosecution.” Id.

({34

Second, the court must conclude that “involuntary
medication will significantly further those concomitant state
interests.” Id. at 181. Specifically, the court must find that
administration of the drugs is “substantially likely to render
the defendant competent to stand trial,” and “substantially
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